
  

 
 

 
 

Costs Decision  

Inquiry opened 29 January 2019, adjourned and reopened on 19 March 2019.  

Site visit made on 30 January 2019 with unaccompanied visits on 28 January and 19 & 20 March 2019  

by D R Cullingford  BA MPhil MRTPI 

an Inspector appointed by the Secretary of State for Communities and Local Government 

Decision date: 09 April 2019 

 

Costs application in relation to Appeal Ref: APP/J2373/W/18/3203780 
Land off Warren Drive, Thornton Cleveleys, Blackpool, FY5 3TG 
• The application is made under the Town and Country Planning Act 1990, sections 78, 320 

and Schedule 6, and the Local Government Act 1972, section 250(5). 
• The application is made by Lovell Partnerships Limited for an award of costs against 

Blackpool Borough Council. 
• The inquiry was in connection with an appeal against the refusal of planning permission for 

development described as the ‘erection of 86 dwellings with associated open space and 
landscaping with the formation of a new access to Warren Drive’. 

 

Summary of Decision: ~ The application is allowed and a full award of costs is made. 

The Submissions for the Appellant  

1. The claim is that the Council have behaved unreasonably.  As the guidance 

indicates, there is a risk of an award of costs against a Council if a decision 
prevents development that should clearly have been permitted; is based on a 

reason for refusal unsubstantiated by evidence; depends on matters capable 

of being dealt with by conditions; or where an appeal has failed to engender a 
prompt review of the case for refusal.  In this case officers recommended that 

permission should be granted.  The site had been identified in the SHLAA 

since 2011 as suitable, available and deliverable for housing and it contributed 

to the housing trajectory considered by the inspector in finding the Core 
Strategy sound.  All 4 of the initial reasons for refusal contradict that stance: 

the 2 reasons actually pursued fundamentally undermine it.   

2. No evidence is offered on road safety.  Officers reported that the Transport 

Assessment demonstrated that there would be no impact on the queue 

lengths in the AM peak and only a marginal impact during the evening; hence, 
there would be no significant traffic impact due to the development.  Yet a 

reason for refusal alleges that the proposal would be detrimental to highway 

and pedestrian safety and generate additional traffic movements on a busy 
distributor road that would cause congestion at the mini-roundabout on 

Warren Drive.   

3. In relation to the drainage arrangements proposed, the Drainage Officer, the 

Lead Local Flood Authority and United Utilities had no objection to the 

scheme.  Moreover, although the Council offer a Technical Review of the 
submitted FRA, no further evidence is advanced, and no proof of evidence has 

been prepared to support the reason for refusal.  Yet, that reason for refusal 

essentially asserts that additional hard surfacing due to the appeal proposal 

could exacerbate the risks of flooding in an area where floods had recently 
been experienced.   
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4. The appeal was submitted on 29th May 2018 with a full Statement of Case and 

a draft Statement of Common Ground.  Thereafter, the Council prevaricated 

and failed to provide its Statement of Case by the due date, engage with the 

Statement of Common Ground or meet with the appellant to discuss the 5-
year housing land supply.  Indeed, the Council’s Statement of Case was not 

submitted until 28th August 2018 and provided little more explanation than the 

repetition of the reasons for refusal.  It included the odd admission that, for 
the purposes of this appeal only, no 5-year supply of housing land could be 

demonstrated, but that circumstances may change as further work was 

completed and confirmation of the situation would be provided at the 

forthcoming inquiry in January.  That admission was contrary to the 3rd reason 
for refusal (then still extant) asserting that development of the appeal site 

was unnecessary because a 5-year supply of housing land could be identified.  

In the event, the Council indicated (on the 10th December 2018) that reasons 
for refusal 3 and 4 would not be defended, but no further details were 

divulged.   

5. As for the evidence actually submitted, the only matter addressed by the 

traffic evidence relates to congestion.  It demonstrates that a reduction in the 

‘level of service’ could occur on one arm of the mini-roundabout junction in 
the morning peak hour but that otherwise the operation of the junction would 

remain largely unchanged.  It also shows that the longest queue might grow 

by about 4 vehicles and that average delays in the evening could increase by 
15% overall and by 19% on arm 1, but that the average experience of drivers 

traversing that arm would be an increased delay of some 22 seconds, an 

increase of about 12%.  That would be insignificant in the context of an urban 

car journey; certainly, it could not be described as ‘severe’, especially as it is 
modelled to occur during only part of the evening peak hour.  Given that this 

site is included in the SHLAA, concern over such modest increases in queuing 

and delays must be bizarre and unreasonable. 

6. No proof of evidence is submitted to support the reason for refusal relating to 

flood risks.  Instead, there is a Technical Note querying the location chosen 
for the coastal breach modelling in the FRA and there is a Technical Review 

suggesting that certain additional work might have been helpful.  The former 

has nothing to do with the reason for refusal nor does it figure in the 
Statement of Case.  Neither the Environment Agency nor the Coastal and 

Environmental Partnership raised concerns entailing risks of flooding due to a 

breach of coastal defences.  In any case, such risks might be expected to be 
more severe elsewhere and, if severe, hardly commensurate with including 

the appeal site in the SHLAA as suitable for residential development.   

7. The Technical Review does not anywhere demonstrate an unacceptable risk of 

flooding.  It suggests that there could be a risk to the site from the ordinary 

watercourse to the south, but provides no evidence that such flooding has 
ever occurred and fails to explain how water might flow uphill to the ‘domed 

summit’ rather than along the watercourse to the south and away from the 

site.  A more robust assessment of existing ground conditions is suggested, 

but the Groundwater Investigation Report appears to have been ignored.  It is 
also suggested that flooding from the local sewerage network should have 

been modelled, but the fact that United Utilities appear satisfied with the 

design and nature of the sewage connection proposed seems to be ignored.  
The document is ill-informed and, even in its own terms, fails to demonstrate 

any unacceptable harm. 
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8. The Council’s treatment of the 5-year housing land supply has been 

unreasonable.  The judgement in Phides Estates (Overseas) Ltd v. SoS [2015] 

EWHC 1663 indicates that it is necessary to understand the extent of any 

shortfall in order to attach appropriate weight to the final planning balance.  
Yet, the Council have barely engaged with this issue until a short time before 

the inquiry reconvened.  Initially, efforts to elicit a response failed.  

Eventually, in the Statement of Case, they adopted a wholly unhelpful position 
that, although for the purposes of this appeal only a 5-year supply of housing 

land could not be demonstrated, circumstances may change in the light of 

further work and confirmation would be provided at the forthcoming inquiry.  

In fact, the anticipated confirmation did not materialise, although the agreed 
SoCG implied the absence of a 5-year housing land supply.  In reality, the 

work could not have been done because it was necessary to adjourn the 

inquiry until March to provide the required assessment.   

9. Cooperation during the adjournment was poor.  An email sent on 7th February 

2019 provided information on the requirement, the buffer and windfalls, but 
gave no explicit information on the sites to be included in the supply, hence, 

this was assumed to be taken from the most recent HMR.  Then, on 27th 

February 2019, some 6 days prior to the exchange of the additional proofs, 
various sites were deleted and over 500 units added mainly on sites allocated 

in the emerging Sites Allocation Plan.  These sites should have been identified 

sooner.  But, even then, no explicit indication was given of the actual supply.  
In any case, the eventual claim that a 5.08-year supply could be 

demonstrated was self-evidently false because several sites could not be 

described as ‘deliverable’ not being ‘available now’.  The inclusion of units 

from Whyndyke, Jepsons Way and Bispham School was vexatious and wholly 
unreasonable.  

The Response by the Council 

10. The Council have not behaved unreasonably.  Indeed, the application for a full 

award of costs is misconceived because, although the application was refused 

contrary to officers' advice, that can be entirely legitimate, as long as there is 

an objective reason for doing so; the task of reaching an overall planning 
judgment is entrusted to democratically elected members who are very 

familiar with the area, together with its particular characteristics and 

challenges.  Moreover, although not forming a reason for refusal, the appeal 

site is designated as ‘urban greenspace’ in the Development Plan and it is 
agreed that the scheme would contravene the terms of ‘saved’ policy NE8.  

Thus, a decision to grant planning permission would have been contrary to the 

Development Plan.  As the NPPG advises:  

Where a Local Planning Authority has refused a planning application for a 

proposal that is not in accordance with the Development Plan, and no 
material considerations including national policy indicate that planning 

permission should have been granted, there should generally be no 

grounds for an award of costs against the Local Planning Authority for 
unreasonable refusal of an application. 

11. There is an objective basis on which to refuse planning permission here due to 

the impact on the local road network.  It is not necessary to agree that all the 

evidence demonstrates the impact to be 'severe' and therefore unacceptable.  

All that is necessary is that the refusal is based on a respectable and 
reasonable basis for withholding planning permission.  Even if other reasons 
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for refusal are flawed, reliance on the highways objection is entirely 

reasonable.  This does not depend solely on the evidence actually presented, 

for the relevant committee minutes record that: 

Mr Latif Patel from Traffic and Highways highlighted that while a number 

of issues had been resolved it remained the Traffic and Highways 
Department view that the application would still have significant negative 

impact on traffic in the areas. 

12. Nor is it unreasonable to take a precautionary approach concerning the flood 

risks potentially posed by the scheme.  Indeed, the determination of the 

planning application was deferred to consider the issue of flooding in light of 

the serious flood event that occurred locally in November 2017.  Although the 
Technical Review does not raise fundamental concerns about flood risk and 

drainage, it does suggest a number of deficiencies in the FRA, thereby 

supporting the adoption of a precautionary approach.  In any case, it is 
important to bear in mind that ‘unreasonable’ is given its ordinary meaning, 

as established by Manchester City Council v SSE & Mercury Communications 

Limited [1988] JPL 774.  Given the sensitivity of the issue here, it is entirely 
reasonable for members to take a precautionary approach. 

13. The subsequent withdrawal of reasons for refusal 3 and 4 does not 'underline 

that the refusal was poorly conceived'.  On the contrary, it demonstrates that 

the Council was prepared to review its position and retract objections to the 

scheme where appropriate.   

14. Evidence on the 5-year supply of housing land should not have been 

necessary up to and including the first session of the inquiry.  The Council 
accepted, in its Statement of Case, that it did not have a 5-year supply and 

that the tilted balance was engaged.  The efforts on behalf of the appellant 

expended on assessing what the 5-year housing land supply might entail 
(albeit on an erroneous basis) was thus entirely a matter for the appellant.  

The 2 considerations of concern were thus addressed.  The appellant should 

have known that the tilted balance applied and the weight to be attached to 

any housing shortfall.  

15. The only reason for both parties to subsequently produce substantial evidence 
on the 5-year housing land supply was because the inspector requested it in 

adjourning the inquiry.  Neither party had any real option but to address the 

question.  But it is critical to recognise that the work done by the appellant 

since the 30th January resulted from this request and not from any behaviour 
on the part of the Council.  The Council did not act unreasonably in producing 

this evidence, still less did it cause the appellant to undertake unnecessary or 

abortive work.  Moreover, the Council did not 'casually' introduce further sites 
into the calculations.  On the contrary, this followed a thorough and careful 

assessment.  The HMR was not an assessment of the Council's deliverable 

supply nor did it purport to be.  It included only those sites with planning 
permission or with a resolution to grant planning permission.  The HMR did 

not even consider whether there were any other sites in the SHLAA capable of 

delivering housing.  Whilst the Council may be criticised for not having 

recently carried out a 'full' 5-year supply assessment, it is particularly unfair 
to accuse them of unreasonable behaviour for conducting the very exercise 

requested by the inspector.  The additional sites are not contested as a matter 

of principle.  On the contrary, having read and heard the evidence, it is 
accepted that 43 units from Ryscar Way would meet the test of deliverability.  



Costs decision relating to appeal:  APP/J2373/W/18/3203780 
 

 
 

5 

Appropriate evidence is presented in relation to the other sites.  The 

introduction of this evidence within the relatively short period between 30th 

January and 27th February cannot be unreasonable, especially given the 

nature of the analysis that was required, the resource implications and the 
considerable pressure that Council officers were under.  For all those reasons, 

the grounds for seeking costs are untenable and the application should be 

refused.   

Conclusions 

16. The Planning Practice Guidance advises that, irrespective of the outcome of 

the appeal, costs may only be awarded against a party who has behaved 

unreasonably and thereby caused the party applying for costs to incur 
unnecessary or wasted expense in the appeal process. 

17. I fully accept that councillors can legitimately refuse planning permission 

contrary to officers' advice; quite rightly the judgment is entrusted to elected 

members who often bring local insights to bear on the decision.  But, that 

judgement must be based on (at least some) cogent reasoning.  Alas, such 
reasoning is not evident here; indeed, much is muddled and incoherent. 

18. It is true that the scheme would contravene the terms of ‘saved’ policy NE8 

and potentially violate the protection for ‘urban greenspace’ offered through 

the Development Plan.  But, such matters formed no part of any reason for 

refusal.  Indeed, initially they were barely addressed at all, so that in my view 
practically no regard was given to apparently relevant policies in the 

Development Plan.  That stance is, in itself, unreasonable.  Moreover, it 

necessitated the adjournment, first to address apparently relevant policies in 
the Development Plan and second to consider material considerations that 

might warrant a decision contrary to those policies.   

19. Of course a material consideration often advanced to warrant a decision 

contrary to a Development Plan is the existence or otherwise of a 5-year 

supply of housing land.  Hence, my request to prepare such an assessment 
during the adjournment.  I am astonished that I had to do so.  I know of no 

other Council where such an assessment is completely absent (though I 

suppose that there might be one or two).  Moreover, as the advice in the 
Framework suggests that this is one of the key tools to help Councils ‘boost 

the supply of housing significantly’, the failure to undertake the assessment is 

also unreasonable.  Even more so in this case because, although the Council 

published a meticulous (in my view) annual HMR, that does not include an 
assessment of deliverable housing sites nor does it purport to estimate the 5-

year housing land supply.  In fact, no such document appears to have been 

published throughout the existence of the Core Strategy.  In those 
circumstances, it is impossible to establish the extent of any shortfall that 

might exist and consequently the appropriate weight to attach to any ‘tilted 

balance’, essential in determining certain applications and appeals.   

20. The Council suggest that it should not have been necessary to engage with 

estimating the 5-year supply of housing land initially because, in the 
Statement of Case and later in the SoCG, the absence of a 5-year supply and 

the applicability of the tilted balance was accepted.  However, in my reading 

of those documents the situation is not so simple.  First the absence of a 5-

year housing land supply is accepted for the purposes of this appeal only.  
Second, in the Statement of Case it is suggested that circumstances may 
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change in the light of further work and confirmation would be provided at the 

forthcoming inquiry.  Quite what it means to accept that there is a lack of 

sufficient housing only for this appeal but not necessarily for others or in 

relation to the determination of applications, is beyond me.  It cannot be right 
to cocoon the determination of one planning decision in circumstances that 

may, or may not, exist elsewhere.  As for the anticipated confirmation, not 

only did that not materialise, but also the statement leaves the appellant to 
flounder in ignorance of what might eventually emerge in trying to provide his 

own estimate.  I think that the stance is unreasonably unhelpful.  And, 

although I think that it may have been adopted unintentionally and 

compounded by pressure due to preparing the emerging Plan, amongst other 
things, it was aggravated by the initial lack of communication, cooperation 

and consultation on issues relating to the 5-year housing land supply.  It is an 

important part of the appeal process that parties cooperate and negotiate 
openly, thereby saving time and money for all concerned.  

21. No evidence is offered on road safety.  Hence, part of the relevant reason for 

refusal remains unsubstantiated.  The technical advice from officers indicated 

that there would be no impact on the queue lengths in the AM peak and only 

a marginal impact during the evening; hence, there would be no significant 
traffic impact due to the scheme.  Quite what evidence there was to contradict 

that view at the committee meeting is not divulged.  In any case, the traffic 

evidence actually presented confirms the technical advice originally given; it 
does not substantiate the reason for refusal.   

22. No proof of evidence is advanced to support the ‘drainage’ reason for refusal.  

The Drainage Officer, the Lead Local Flood Authority and United Utilities had 

no objection to the drainage arrangements proposed in the FRA.  The 

Technical Note submitted on coastal breach modelling has nothing to do with 
the reason for refusal or the Statement of Case.  Moreover, neither the 

Environment Agency nor the Coastal and Environmental Partnership raised 

concerns entailing risks of flooding from that source.  The Technical Review 

does not anywhere demonstrate an unacceptable risk of flooding.  Its 
suggestions for further consideration illustrate ignorance either of the site, or 

the work that has already been done or the acceptability of the arrangements 

already made.  Application of the precautionary principle entails more than 
just ‘going around the mulberry bush once again’.  There must be some 

element of uncertainty that warrants a precautionary approach.  The evidence 

fails to demonstrate a basis for any such concern.  The drainage 
arrangements could have been subject to suitable conditions.  No 

unacceptable harm is demonstrated and the evidence offered fails to 

substantiate the reason for refusal.   

23. Taking all those matters into account, I find that unreasonable behaviour 

resulting in unnecessary expense, as described in the Planning Practice 
Guidance, has been demonstrated.  Hence, I allow this application for a full 

award of costs in the terms set out below.   

Formal Decision 

24. In exercise of my powers under section 250(5) of the Local Government Act 

1972 and Schedule 6 of the Town and Country Planning Act 1990 as 

amended, and all other powers enabling me in that behalf, I HEREBY ORDER 

that Blackpool Borough Council shall pay to Lovell Partnerships Limited, the 
costs of the appeal proceedings, such costs to be assessed in the Senior 
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Courts Costs Office if not agreed.  The proceedings concerned an appeal more 

particularly described in the heading of this decision. 

25. The applicant is now invited to submit to the Blackpool Borough Council, to 

whom a copy of this decision has been sent, details of those costs with a view 

to reaching agreement as to the amount.  In the event that the parties cannot 
agree on the amount, a copy of the guidance note on how to apply for a 

detailed assessment by the Senior Courts Costs Office is enclosed.  

 

 

 

David Cullingford 
INSPECTOR 


